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. INTRODUCTION

The Supreme Court almost twenty vears ago in Fisons'
rejected Mutual of Enumclaw’s argument that reputational damages
cannat be supported by a business owner's subjective testimony
that the defendant’s actions harmed the plaintiff’s business. To the
contrary, one's good name can only be measured by the judgment
of one's community:

Who steals my purse steals trash; “lis samething, nothing:

Twas mine, ‘His his, and has been slave to thousands;

But he that filches from me my good name

Robs me of that which not enriches him,
And makes me poor indeed.

W. Shakespeare, Othelfo (Act. 1l], Scene iil}. Here, the jury found
that Mutual of Enumclaw tortiously interfered with Gregg Roofing's
cantract, and in the process damaged its business reputation. The
jury exercised s constitutional duty to a3ssess reputational
damages to a business. ls decision, supported by substantial
svidence, was strengthened by the trial court’s denial of a naw trial
or remittitur,

This court should reject Mutual of Enumclaw's challenge 1o

the jury's assessment of Gregg Roofing’s damages and should

' Washington State Physicians Ins. Exch. & Ass'n v. Fisons
Corp., 122 Wn 2d 200, B58 P.2d 1054 (1883},



affirm the jury's verdict, This court should also reject Mutual of
Enumclaw's challenges to the trial court’s discrationary degisions to
exclude or admit evidence.

Should this court remand for a new trial # should allow
Gragy Roofing v prove an alternative negligent supervision claim
against Mutual of Enumeclaw and direct the trial court to instruct the
firy to specifically authorize the recovery of damages for ham fo
business reputation.

. RESTATEMENT OF ISSUES

1. VWhere a defendant’s intentional interference with a
contraclor's roofing contract with a prominent church, widely
advertised as the contractor's work, causes the roof {o remain
unfinished for months for all the community to see, doss the
husiness owner's testimony of unquantified reputational hamm
provide substantial evidence of damage fo professional reputation?

2. Where a porty alleges that 2 defendant tortiously
interfered with its contract through its employee, does a trial court
abuse its discretion by refusing to admit irelevant and prejudicial
hearsay evidence regarding crimingt charges against a third party
that does not mention the third party's actions with the defendant’s

amployaee?



3. Did the tial cowtl abuse its discretion in admilting
testimony from a business owner that he was “naturally very upset”
by the defendant's actions in tortiously interfering with the
business's contract where the courl instructed the jury that
damages could be awarded only to the business, not the
individual?

. RESTATEMENT OF FACTS

A, The Parkside Church Hired Gregyg Roofing To Replace
The Church's Roof And Repair Dryrot.

Respondent Gregg Roofing, e, based in Camas
Washington, has performed industrial, commeraial, and residential
roofing In Camas and Clark County since 1844, (RP 1526-28)
Gregg Roofing diligently built up its business reputation, using the
best materials and praclices and hiring the most qualified roofers,
(RP 1528} Allen Tiffany has been the president and owner of the
company since 1883, (RP 298, 1526}

in June 2005, the Parkside Churgh in Camas contracted with
Gregg Roeofing fo repair dryrot and to replace the church's twenly
year old roof, (RP 15833, 1838 Ex 79) Gregg Roofing had
successiully worked for the church during the previous fen yesars

and had developed a good relationship with the church. (RP 1532,



1536-38) The church agread to pay Gregg Roofing $18,212 for the

roof replacement and to pay $45 an houwr for dryrot repalr, (Ex. 78)

B.  After A Massive Thunderstorm Caused Water To Leak
into The Church, The Adjuster Working For Mutual Of

Enumclaw Convinced The Church To Fire Gregg

Roofing.

{Sregg Roofing commenced work on the church roof at the
end of August 2005 (RP 251, Bx. 78) Gregg Roofing had
ramoved the existing root and was in the process of completing the
new roof whan, on August 28%, a large thunderstorm damaged the
replacement roof and caused water to leak info the church. (RP
251, 258-57, 986-87, 1326-27, 1587-88) OGregg Rouofing's foreman
brought in squipment to remove the water that had leaked into the
church during the storm and called water restoration contracior
ServePro the next day to assist Gregy Roeofing in completing the
removal of the storm water. {RF 1608, 1662}

On August 30", the church submitted a claim to its insurer,
appetiant Mutual of Enumclaw Insurance Company {MOE™, for the
water damage caused by the storm. (RP 4856-98) MOE assigned
its claims adjuster Robert Lowrie fo the clgim.  (RP 1142, 1351,
1371, 13768} Lowrie's duties on behalf of MOE included mesting

with insureds regarding claims, examining damaged property,



taking pholographs of damaged properly, advising insureds about
the claims, and discussing contractors with insureds. (RP 1145,
1353, 13568, 1364-85, 13785, 1378-79) MOE also authorized Lowrie
fo inform insureds about thelr coverage under the insurance
contract, (RP 1383) The church pastor Darryl Elledge understood
that Lowrie served as MOE’s agent and that Lowrie represented
MOE's interests. (RP 587, 615-18)

When Lowrie went fo the church on August 30% he told
Fastor Elledge that MOE would not covar any subseguent damage
to the roof or any waler remediation performed by ServePro if
Gregg Roofing continued to replace the roof. (RP 578.78, 587.88,
818, 831) Unbeknownst to the church, a remsdiation contractor,
Charles Prescott Restoration ("CPR" through #ts principsl, Don
Chill, provided kickbacks and gifts to Lowrie in exchange for
directing insureds (o hire CPR. (RP 543-44, §17-18, 1378, sse also
CP 7, 258} Lowrie convinced the pasior to fire Gregg Roofing and
to hire CPR to complste the waler remediation and to finish the roof
repairs. (RP 568, 583, 598, 616-18, 631, 1615, 1618, Ex 41, CP
258-57) Gregyg Roofing was not paid the remaining §5,000 dus

under the church contract. (RP 1823-25; CP 256}
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Prior o being terminated, Gregg Roofing had job signs at the
ghurch, as well as its signature bright yallow frucks, boldly labeled
with the Gregg Roofing name and logo, advertising to the Camas
community that the church was a Gregg Roofing job. (RP 1822}
After Gregg Roofing was terminated, however, its sudcassor did not
firdsh the job, but placed & large tarp over the uncompleted roof that
remained in full view of the public for months while the church
remained without a roof.  (RP 1820-22) This shoddy and
unprofessional work, which had been advertised as & Gregg
Roofing job, harmed Gregg Roofing's business reputation. (RP
1620-26) Because of the fallurg {o complete the chureh's roof,
Gregg Roofing was not asked to bid on contracts, including two
gther churches and an apartment complex - roofing work for
bullding owners who had previously hired Gregg Roofing. (RP
1622-23, 18268} A customer refarred to Gregg Roofing refused fo
hire the company “because of the Parkside Church fiaseco.” (RP

1646}



C. A Jury Rejected Mutual Of Enumclaw's Subrogated
Contract Claim And Found For Gregg Roofing On its
Tortious Inferference With Contract Claim  Against
Mutual Of Enumclaw,

MOE brought a subrogated claim in Clark County Superior
Court alleging that Gregg Roofing was responsible for the water
damage, in breach of its contract with the chwrch, {CP 6-10) Ina
gounterclaim, Gragg Roofing asseried that MOE  tortiously
interfered with its contract by convincing the church fo terminate
Gregg Roofing and to hire a new roofing contractor, CPR. {CF 11-
18} MOE then asseried claims against Chill and his company that
were initially consolidated in this action. (CP 20.31)

The case was assigned to Judge Dan Stahnke for trial {(Mthe
triad cowrt”™). {(RP 1) The frial court severed MOE's claims against
Chill and CPR under CR 42, ordering that they be tried saparataly
from the claims belwesn MOE and Gregg Roofing. (CF 24.25,
176}

Beforg {rial, the tial court dended MOE's motion 1o exclude
all evidence regarding damags to Gregyg Roofing's repulation, (RP
81, CP 175185} Distinguishing betwesn loss of profassional
reputation and loss of income, the trial court ruled that Tiffany could

testify to reputational harm based on his deposition disclosurg that

o



Gragg Roofing could not successiully bid on of several specific jobs
“because of the Parkside Church disaster.” (RP 15874) However,
‘because he had not fully disclosed Gregg Roofing's tax retumns, the
trial court ruled that Tiffany was prohibited from {estifving o Gregg
Roofing's lost income, (RP 85)

Because MOE's claim againgt Chill and CPR had been
severed, the tial court granted Gregg Roofing's motion in imine o
prohibit evidence or argument that MOE paid $2.4 million on
fraudulent claims related to Parkside Church. (CP 178, 1615) The
tial court also rejecied MOE's altempt o introducs into evidence a
federal oriminal information against Chill {Ex. 11), the plea
agresment signed by Chill {(Ex. 12}, and the testimony of a MOE
smployee regarding “the facts of the fraud of Mr. Chill and the
impact on the church and the connection between Mr. Chill and Mr.
Lowrlie] with regard to the fraud.” (RP 1571-72; CP 1615)

Without exception, the trial court instructed the jury undsr the
pattern instruction that an agent is acting within the scope of
employment when "the agent I8 performing duties that were

expressly or impliedly assigned to the agent by the principal or that

* As discussed below, MOE's offer of proof regarding this
emploves's testimony lacked any further specificity,



were  expressly or impliedly reguired by the contract of
employment.” (CP 302) Ses WP 50.02. The trial court further
instructed the jury that the tortious interference claim required proof
of "damages to Gregg Roofing,” (CP 303), and that if the jury found
for Gregg Roofing, it should award damages that would put Gregg
Roofing in g3 good a position gs it otherwise would have been and
that the jury should be "governed by your own judgment, by the
gvidence in the case, and by these instruclions, rather than by
speculation, guess, or conjectura.” (CP 304-05) See WP 303,02

i a special verdict the jury found that Gragg Roofing had not
breached its contract with Parkside Church and that MOE, through
fts agent Lowre, intentionally interfered with Gregg Roofing's
contract with the church, awarding Gregg Roofing $1.5 million, (CP
308-10) The trial oourt denjed MOE's muotion for judgment as 2
matter of law, a new trial, and remittitur. (CP 318-31, 568-89)

MOE has appealed the adverse damages judgment snterad
in Gregg Roofing’s favor. (CP 588-89) MOE has not raised any
challenge o the jury's rejection of s original subrogation claim

against Gregg Roofing for breach of contract.



IV, ARGUMENT
A.  This Court Must View The Evidence in The Light Most
Favorable To Gregg Roofing And Is Prohibited By
Article |, § 21 From Interfering With The Jury's
Constitutional Rule To Assess Damages.

MOE's lengthy discourse on the nature of reputational
damages misconstrues the issue on appesal and the limited
standard of this court’s review of a jury's assessment of damages
for an intentional tort. This cowt's review is imited o determining
whether the record, viewed in the light most favorable fo Gregg
Roofing, contains substantial evidence to support the jury's verdict,
Collins v. Clark Countly Fire Dist. No. § 155 Wn. App. 48, 82,
76, 231 P.3d 1211 010} ("we will not disturb a jury's damages
awsard unless it is outside the range of substantial evidence in the
record, or shocks the conscience of the sowrl, or appears 1o have

been arrived at as the result of passion or prejudice after viewing

.-\§ ﬁ



the evidanesa in the light most favorable to the non-moving party.”)
{internal quotations remﬁved},z

Where, as here, the trial court denies a motion for a new rial
and refuses 1o ramit the verdict, the iial courls decision
sirengthens the verdict on review by the appellate court
Washington State Physicians Ins. Exch. & Ass'n v. Fisons
Corp., 122 Wn.2d 298, 330, 858 P.2d 1054 (1983). “While sithar
the trial court or anh appellate court has the powsr {o reduce an
award or order a new frial bassed on excessive damagss, appeliate
review is most narrow and resirained and the appellate court rarely
axarcises this power” 122 Wn2d at 330 {guotations omilted).
Thus, this court reviews the trial court's refusal to vacate the jury's
damages award for abuse of discretion, not de novo, as argued by
MOE. Bunch v. King County Dept. of Youth Services, 155
Wn2d 185, 178, 21, 118 P.3d 381 (2005) {"Trial court prders

denying a remitlifts are reviewed for abuse of discretion using the

* See also Nord v. Shorsling Sav. Ass™n, 118 Wn2d 477, 488-
87, 805 P.2d 800 (1981} ("[Under] CR §5(a)(B), the damages must be so
excessive as to unmistakably indicate that the verdict was the result of
passion of prejudice. {Under], OR 58{a)(7), there must be no evidence or
reasonable inference from the svidence to justify the award”), Faust v,
Albertson, 167 Wn.2d 831, 538, {10, 222 P.3d 1208 (2009} ("A judgment
as a matter of law reguiires the court to conclude, as a matter of law, that
there is no substantial evidence or reasonable inferences to sustain a
vardict for the noomoving panty."} {guotation omitted).

11



substantial evidence, shocks the conscience, and passion and
prejudice standard articufated in precedent.™). (See App. Br. 8-10)

Washington's Constitution, Art. 1, § 21, gusrantees the
“inviolate" right to jury trial, including the determination of damagss.
Sofie v, Fibreboard Corp., 112 Wn.2d 636, 688, 771 P2d 711
{1988} amended T80 P.2d 280 {1989). Hare, the jury properly
performed its constitutional role and the judge who presided over
this trial did not abuse his discretion in refusing to remit the verdict.
The trial court's decision doss not call for the rare exsrcise of this
“muost narrow” of the appsiiate courl's power.

8. The Trial Court Did Not Err In Denying MOE Judgment

As A Matter Of Law, A New Trial, Or Remittitur Because

The Jury Heard Substantial Evidence Of The Damage To

Gregy Roofing's Reputation And Loss Of Business.

The record containg substantial evidence to support the
jury's verdict in favor of Gregg Roofing. The company's owner
testified that Gregy Roofing's repulation was “severely damaged”
and that it lost contracts as 8 result of MOE's wrongful interference
with Gregg Roofing's contract with the Parkside Church. MOE
provided no contradictory evidence, This court should defer & the
jury's assassment of the svidence, and as the trial court did, refuse

to substitute its judgment for that of the trier of fact.

12



1. The Risk Of Uncertainty In Establishing The
Amount Damages I8 On The Wrongdoer, Not The
Plaintiff, Because Reputational Damages Are
inherently Difficult Yo Establish,

“Washington courts abide by the principle that the wrongdoer
shall bear the risk of the uncertainty which [is] own wrong has
cregted.” Spradiin Rock Products, Inc. v. Pub. Util, Dist. No, ¥
of Grays Harbor County, 164 Wn. App. 841, 664, {45, 266 P.3d
228 (2011} (quotations omitted). “[The doctrine raspecting the
matter of certainty [of damages], properly applied, is concerned
more with the facl of damags than with the extent or amount of
damage.” Lewis River Golf, Inc. v. Q.M. Scott & Sons, 120
Wnadd 712, 717, 845 P.2d 987 (1883} (emphasis in original).
‘IDlamages are not precluded simply because they fail to fit some
precise formula” Massey v. Tube Art Display, Inc., 15 Wn. App.
7RZ, 791, B5Y P.2d 1387 {1978), Comparisons belween awards in
different cases are thus of limited value and the focus must be on
the “particular injuries” of the case. Fisons, 122 Wn2d at 331,

A plaintiff may recover all damages proximalely caused by
the defendants’ tortious interference, including harm {o reputstion,

Suniand investments, Inc. v. Graham, 54 Wn. App. 381, 364, 773

P2d 873 (1989} Restatement {Second) of Torls § 774A(1)c)

13



{1979 {App. Br. 'iE}w ‘Damages for loss of professional reputation
are not the type of damgpges which can be proved with
mathematical cardginty and are usually best leff as a guastion of
fact for the jury.” Fisons, 122 Wn.2d at 332, "Damage to business
reputation and foss of goodwill have to be proved with whatever
definileness and acclracy the facts permit, bul no more.” Lewis
River, 120 Wn.2d at 719.°

in Fisons, the Suprems Cowt affirmed the tial couwrt's
refusal fo order a new tial or remit the jury's award of over §1
million to a physiclan for damages to his professional reputation.
Noting the limited standard of review and the trial court's refusal to
overturn the jury award, the Fisons Court affirmed the jury's award
of damages based solely on testimony from the physician that his
professional reputation had been damaged in an unguantified
amount, prompting him to take steps to find different work. 122

Whn2d at 331-34. The Court distinguished reputational damages

* The taw of defamation, relied on heavily by MOE {App. Br. 15-
21} kewise recognizes the difficulty of proving reputations! damages and
allows defamed parties to recover "presumed damages.” Malson de
France, Lid. v. Mais Quil, Inc., 1268 Wn. App: 34, B4, 143, 108 P 3d 787
{2008}, Indeed, Washington courts have allowed awards of presumed
damages o corporations. Maison, 1268 Wn. App. at 84; 44, Vern Sims
Ford, Inc. v, Hagel 42 Wn. App:. 8§75, 883, 713 P.2d 738, rev. denied,
1085 W, 2d 1018 (1988).
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from general damages for emotional hamm, pain and suffering,
holding that damage to professional reputation constitited injury to
"pusiness o property’ or esonomic harm under the Consumer
Protection Acl. 122 Wn.2d 8t 317-18.

The question in Fisons was whethear the jury's verdict for
over §1 million in reputational damages could be affirmed on the
doctor's testimony of the fact of reputational hamm alone; not as
MOE asserts, by quantifping “how much did # hut?” {Compare
Appr. Br. 24 with 122 Wr2d at 332 ('we conclude that the admitted
gvidence was sufficient to sustain the jury's award for damages to
Dr. Klicperg's reputation.”)} The Fisons Court expressly rejected
the defendant’s argument that harm to business reputation squates
to general damages for emotional hamm, a distinction ignored by
MOE in arguing that general damagss to “dignity” ars the same as
loss of professional repulation. 122 Wndd st 318, See App. Br.
23

This case is indistinguishable from Fisons. Like Dr, Kiicpera
who lestified thal the drug company tamished his professionsl
reputation in Fisons, Gregg Roofing’s president testified that MOE
sevarely damaged the company's reputation.  The jury, which

heard Tiffany's testimony firsthand and observed his demsanor,
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was entitied to base itz award of damages for reputational injury on
this testimony, as the jury did in Fisons, 122 Wn.2d at 328 {"The
determination of the amount of damages, particulatly in actions of
this nalure, is primarily and peculiarly within the province of the
jury.} {quotation omitted). As other courls have acknowledged,
damage to reputation can be long-lasting, if not permanent. Gerfz
v. Robert Welch, Inc., 418 U8 323, 344 n, 8, 84 . Gt 2097,
008 n.8, 41 L. Bd. 2d 788 (1874} {("Of course, an opportunity for
rebuttal seldom suffices fo undo harm of defamatory falsehood.™)
And as in Fisons, "[tihe verdict is strengthened by denial of 8 new
trial by the tnial court” 122 Wnidd at 330, See also, Bunch, 185
W 2d at 181-82, 926-30 {affirming trial cowrt's denial of remittitur
of smotional distress damages based solely on testimony of

plaintiffy ?

* See also Weller v. Am. Broad, Companies, Inc., 232 Cal. App.
3d 881, 283 Cal Rplr. 6§44 {1891). The (alifornia Court of Appeals
affirmed a jury's award of $800,000 Tor reputational damages fo an
antique dealer on his defamation clgim. Noting that the dealer's
reputation was permanently tarnished because he coulld never fully rebut
the defamatory broadeasts, the court relied on testimony from the dealer
that he had been told customaers refused to deal with him because of the
defendant’s defamatory broadeasts and that his projectsd business
forecasts did not materialize. 283 Cal, Rpir. at 658
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2 Substantial Evidence Bupports The Jury's Verdict
That MOE’s Tortious Interference Damaged Gregg
Roofing’s Professional Reputation, A Vardict Fully
Congistent With The Trial Court's Damages
instruction.

The jury's verdict for harm o Gregg Roofing's professional
reputation was supported by substantial evidence and proper
instructions.  After Gregyg Roofing proudly advertised to the entire
cormmunity that it was installing the new roof for the church, MORE
required the church to pull Gregg Roofing off the job, resulting in a
large tarp covering the unfinished roof for all to sge for months on
end. Tiffany testified that this slipshod and unprofessional work
underminad and “severely damaged® the professional reputation
that he had spent years bullding up and caused Gregg Roofing to
jose contracts it would have otherwiss oblained, including contracts
with customers with whom it had standing relationships ~ specific
and definite pecuniary loss. (RP 1820-28, 1648)°

To the extent MOE argues that Tiffany, as owner and
prasident of Gregg Roofing for 28 years, was not qualified to testify

to the reputational damages Gregg Roofing suffered, its argument

® 1 believe there were several jobs, both residential and
commaercial nature, that we did not get to bid on thal we would have
normally been asked 10 bid on because we'd siready worked for these
people praviously.” (RP 1822}



is without merit, See Lamphicar v. Skagit Corp., 8 Wn. App. 350,
360, 483 P2d 1018 {(1872) (Pownsr actively engagsd in his
business” may testify regarding damage to business). To the
axient that MOE argues that sxped testimony guantifying loss of
professional goodwill is required to prove reputational ham, the
Supreme Court specifically foreclosed ils grgument in Fisons and
rejected MOE's reasoning in Lewis River Golf, Inc. v. O.M. Scolt
& Sons, 120 Wn2d 712, 845 P.2d 887 {1983}

in affirming an award for reputational harm, the Lewis River
Court acknowledged the "principle that the docliine respecting the
matter of certainly, properly applied, is concerned more with the
fact of damage than with the extent or amount of damage” and thus
‘recovary will not be denied because damagses are difficult fo
ascertain,” 120 Wn.2d at 717-18 (emphasis in original). As MOE
concedes (App. Br. 38), "Damags to business reputation and loss
of goodwill have fo ba proved with whatsver definiteness and
agoouracy the facts permit, but no morg” 120 Wnad at 718
{emphasis added). While Lewis River involved expert festimony
regarding the hypothetical value of the business absent defendant's

malfeasance, nothing in that case suggests that expert testimony is
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required, 120 Wn.2d at 720-21, and the Fisons Court specifically
rejected that proposition two years later. 122 Wn.2d at 332,

As in Lewis River, MOE has conceded the fact of damags,
failing to produce any evidence contradicting Tiffany's testimony.
As in Lewis River, Gregg Roofing then proved its damuages with
the “definifeness and accuracy the facts permit” 120 Wn.2d at
718, In Lewis River the business was sold, providing 3 ready
metric for the actual value of the business. 120 Wn.2d at 721; App.
Br. 37. Hers, there was no comparable sale of Gregg Reofing fo
guantify the damage o Hs business reputation.  Instead, Gregg
Roofing's owner and president testified that Gregg Roofing lost
specific contracts and believed that there was other long lasting
damage that defied quantification. (RP 1620-28, 1648, ses also
Weller, 283 Cal. Rptr. 2t 658) Because Gregy Roofing established
with certainty the fact of damage, MOE bore the risk of any
unceriainty in establishing damages causad by its own tortious
conduct. Spradlin Rock Products, 164 Wn. App. al 884, 1456

Gregg Roofing was nol required to base its reputational
damages on financig! records, (App. Br. 3840} The jury fully
understood, based on MQOE's cross-examination of Tiffany, that

Gregg Roofing was not seeking its lost profits or income, but was
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claiming infury o its professional reputation. (RP 1687} The jury
weighed this svidence just as if considerad Tilfany's testimony that
Gregg Roofing's reputation was severely damaged. MOE, which
could have examinsd Tiffany about Gregg Roofing's profits as it did
in his deposition, cannot complain of testimony that it did not put
before the jury,

MOE's argument that the jury was preciuded from awarding
reputational damages under the courd’s instructions is also without
merit. In its special verdict the jury found that Gregg Roofing had
not breached the contract and that MOE had tortiously interfered
with Gregg Roofing’s contract with Parkside Church. (CP 308-10)
The jury was asked to determine the amount of damages thst
would put Gregg Roofing in as good a position as it would have
been had MOE not torticusly interfered with its contract. (CP 305

The jwy awarded damages consistent with the trial courls

Y Neither Tiffany's testimony that he could not place an exact
dollar value on reputational damage nor Gregg Rooling's pre-trial
gstimation of $10,000 in repulstional damages {(App. Br 28, 33)
undermine the verdicth.  To the conlrary, the evidence cited by MOE
simply confirms what the Supreme Court has previously acknowlerdged:
reputational  damages are  inherently difficull fo prove and their
assessment is pecullarly within the province of the jury. Fisons, 132
Wn.2d at 325-34. Moreover, Tiffany iestified that the $10,000 estimate
given by his attorney in 2008 for repulational damages was oo low, even
at the time it was made, two years before trial. (RP 1873}
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unchallenged instruction to use its "own judgment” and “the
avidence in the case,” which was uncontroverted by MOE. (CP
304-05)°

Finding the jury's award for hamm to Gregg Roofing's
raputation was supported by substantial evidence, the trigl court
refused 1o set i aside. On review of that decision this court must
defer {0 the trial cowrt's “favored position” becauss the “trial court
sees and hears the wilnesses, jurors, parfies, counsel and
bystanders; it can evaluate at first hand such things as candor,
sincerty, demeanor, intelligence and any surrounding incidents.”
Fisans, 122 Wn.2d at 328. The trigl court’s refusal to overtur the
verdict has strengthened # for review before this court. 122 Wn2d
at 330,

The trial court did not abuse s discretion in deferring o the
jury's determination of damages.  its verdict for reputational harm

was supparting by substantiat evidence, by proper instructions and

® Even if the law pravided some support for MOE's argument that
reputational damages be calculated with mathematical certainty, MOE
waived any objection to the jury's calculation of damages when i falled to
take sxception (o the tial court’s supplemental instruction to the jury that
it was not required to show how R calculated damages. {(CP 308) Had
MOE desired the exacling computation of damages it now claims was
riecessary, # should have excepled fo this jury instruction and proposed
an allemative instruction. Guifosa v. Walarl Sfores, Ing,, 144 Wn2d
07, 817, 32 P.3d 250 {2007} (App. Br. 31}
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by the law. Howevey, in the undikely event that this court desms the

svidence of damages insufficient, # should limit any new {rial to the

issue of damages given the overwhelming svidence of MOE's

Hability for tortious interference with contract  See Curtiss v.

Young Men’s Christian Association, 7 Wn. App. 88, 106, 488

B2d 330 (1872), affd, 82 Wn2d 4585, 511 P.2d 881 (1973

Lanegan v. Crauford, 49 Wn.2d 562, 568, 304 P.2d 853 (1956}

{(imiting retrial to damages where issue of liability is clear).

c. The Trial Court Did Not Abuse s Discretion In
Excluding Evidence About Criminal Procesdings
Against Chill, The Contractor Who Took Over Rapairs To
The Roof.

MOE makes no argument that insufficient evidence supports
the jury's finding that Lowrie was acting within the scope of his
employmant, or that the instructions incorrectly guided the jury's
determination of Lowrie’s scope of authority,® MOE instead limits
s argument o an evidentiary challenge to the trial courts
exclusion of svidence of a third parly's criminal wrongdoing. The
trial court did not abuse its discretion in prohibiting the jury from

considering criminal pleadings against Chill, the contractor who

*MOE has not assigned or argusd errorto the trial court's pattern
agenicy instruction (OF 302) nor the denigl of s CR 50 motion on the
lssue of agency. {(CP588-88, App. Br. -2}
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provided kickbacks to Lowtie, or in excluding the testimony of a
MOE amployee regarding “the conngction between Mr. Chill and
Mr. Lowrlie] with regard to the fraud.” {App. Br. 4147, RP 1573)

Under the abuse of discretion standard, this court may
reverse only if the trial court’s exclusion of evidence was outside
the range of reasonable choices and the exclusion prejudiced
MOE. Cole v. Harveyland, LLC, 183 Wn, App. 199, 213, 133, 258
P.3d 70 (2011); In re Detention of Mines, 165 Wn. App. 112, 128,
31, 208 P.3d 242 (2011), rev. denied, 173 Wn.2d 1032 (2012). By
contrast, this court may affirm the tris! cowrt’s evidentiary detision
on any ground supported by the record. Fulton v. State, Depl. of
Soc. & Health Services, _ Wn App. _, T18. 279 P.3d 800
{2012).

1. MOE Is Liable For The Tortious Conduct of iis

Agent Lowrie Because That Conduct Qoourred
Within The Scops Of The Authority Bestowsd On
Lowrie By MOE,

MOE’s argument that a third party's criminal misconduct is
ralevant to the scops of s agent's authority takes an overly narrow
view of the law of agency. “ltis the general rule that a master may
be held lable for the tortious acts of his servant, although he may

not know or approve of them, i such acts are done within the scope
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of the employment.” THus v. Tacoma Smeltermen’s Union Local
No. 25, 62 Wn.2d 461, 488, 383 P.2d 504 (1863); see also Deep
Water Brewing, LLC v. Fairway Resources Lid., 152 Wn. App.
228, 215 P3d 880 (2008) (affirming vicarious lisbility of
homeowner's associafion for president's actions despite fact that
president acted for his own benefit), rev. dended, 188 Wn.2d 1024
{2010).%¢

The law imposes vicarious labilty on emplovers for the
actions of their employes when the employes is “acting within the
scope of employment.” e, fs “performing work assigned by the
amployer or engaging in 8 course of conduct subject to the
employer's control.” Restatement (Third) Of Agency § 7.07 (2008}
Robel v. Roundup Corp., 148 Wn.2d 35, 52-53, 48 P.3d 611
{2002); WP 50.02; CP 302, Whether an employee was acting
within the scope of his employment Is a8 question of fact, Mason v

Kenyon Zero Storage, 71 Wn, App. 5, 12, 858 P.2d 410 {1883}

® See aiso inter Mountain Morlg., Ine. v. Sulimen, 78 Cal. App.
dth 1434, 1442 83 Cal. RBpl. 2d 780, 708 (2000} {genuine issue of
material fact existed whether emploves acted within the scope of
smployment by processing a fraudulent loan; employer “placed him in the
position of being able to submit fraudulent loan applications™; Smith v,
Jenkins, 828 F.Supp.2d 158, 166 {D. Mass. 2009} (whether law firm was
vicariously responsible for fraudulent actions of employee could not he
determingd as a matter of aw).
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Smith v. Leber. 34 Wn2d 811, 624, 208 PR2d 297 (1849)
{"Whethar a servant was acling within the scope of his smployment
at the time he caused an njury 1o g third person is a quastion for
the jury to determine, where the evidence is conflicting and more
than one inference can reasonably be drawn therefrom.™).

“The fact that the predominant motive of the servant s to
benefit himsslf or a third person does not pravent the act fram
being within the scope of employment.” Carmin v. Port of Seatile,
10 Wn2d 138, 154, 116 P2d 338 {1841} Robel v. Roundup
Corp., 148 Wi 2d at 52 (view thal "an emplover is generally not, as
a matter of law, lable for an intentional tort commitled by an
employse . . . gravely distorts the law of the vicarious liability in this
state.”). Nor doss the fact that Lowrie’s actions were confrary {o
MOE policy absolve MOE from liability. Smith, 34 Wn.2d at 623,
{"Also, as a general rule, an employer is lable for acts of his
smployee  within  the scope of the lafter's employment
notwithstanding such acts are done in violation of rules, orders, or
instructions of the smployer”); Restatement (Third} Of Agency §
7.07 comment ¢ {"sonduct is not outside the scope of employment

merely because an  employee disregards the employers
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Y The trial court’s evidentiary decisions allowed the

instructions,”}.
jury to properly resolve the agsnoy issue under unchallenged
instructions.
2. Trial Court’s Ruling Prohibited Only Evidence Of
A Third Party’s Criminal Actions, Which Were OF
Marginal Relevance To Whether Lowrie's Acts
Went Beyond The Scope Of His Authorily As
MOE's Agent.
The trial sourl's ruling barred the jury from considering that
Chill, a third party who was not MOE's employse, engaged in
criming! misconduct dirgcted toward MOE, not that Lowrie was
acting oulside the scope of his employment when he advised the
pastor about the scope of MOE's coverage and recommendead
termination of Gregg Roofing, MOE authorized Lowrie to meet with
the insured, fo investigate the damage to the church property, o
advise the church on its claim, and 1o help the church choose a
contractor, {(RP 1145, 1383, 1358, 136465, 1375, 137879

Pastor Elledge discharged Gregg Roofing on Lowrle's instruction

and for fear of being denied coverage after Lowrie told hitr that his

"in Hein v. Chryster Corp., 45 Wn.2d 588, 277 P.2d 708 (1854)
{Aop. Br. 42-44}, the appellant challenged the sufficiency of the evidence
to establish the employes was acting within the scope of his employment
when he sel oul to destroy one of his employer's best deglerships. Here,
by confrast, MOE makes no challsnge o the sufficiency of the evidence
and chalienges only the trial cowrt's exclusion of svidence regarding a
third party's eriminal sonduct
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own “insurance company's people could do a betlter job.” (RP 5§83,
508, 81518, 831-32, 1619)

MQE's employees testified with complete consistency that
Lowrie was authorized o direct the church to fire Gregy Roofing.
Jaannie Fleming, MOE's Vice-President of Claims:

Q. Would you agree that he was acting within the

scope of his employment . . . and his agency in

dealing with the insured, in this case representatives

of the Parkside church?

A Yes,

{RP 1376-77} Robert Klie, MOE's Claims Directar:

Q. Okay. He was acting within the scope of his
ernployment to go out o the Parkside church,

A Yes.

Q. He was acling within the scope of his employment
to meet with the pastor.

A, In connection with the claim, certainly.
(RP 1145} Lisa Dubose-Day, MOE's Subrogation Examiner:

. Was he representing MOE when he dealt with the
insured, the church, Parkside church?

A {inaudible}, ves.

Q. And was he acting within the course and scope of
his amployment when he was dealing with the church
at the site?

A Yes.
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Q. Okay. And so when he was advising the pastor on
what to do, was he not acling within the course and
scope of his employment for [MOE]?

A Yes,

{(RF 1384-85,; see also RF 1353}

in discharging Gregg Roofing, Lowrie was "performing duties
that were exprassly or impliedly assigned {o” Lowrie by Mutual of
Enumclaw.  (Instruction 14, CP 2302} Indsed, MOE never
disavowed Lowrie's conduct. MOE did not even fire Lownie once it
leammed that he had recommended the termination of Gregg
Roofing on the Parkside Church claim. {RP 1380, 1386}

Judge Bennetl's order in liming (CF 691}, entered belore the
frial cowrt severad MOE's fraud claims agsinst Chill and his
company CPR, did not require the trial court fo admit evidence of
Chill's criminal miscondust. {See App Br. 41-47) Judge Beonetll's
arder provided that “[elvidence of CPR/Chill's fraud has fo be
admissible because recovery is sought from those entitles ag well
MOE s not vicariously liable for the fraud of CPR/CHIL” {CP 684)
in ruling that evidence of Chill's criminal misconduct was relevant lo
MOE's claims against Chill, Judge Bennett expressly refused fo
make any “findings on genuine issues of fact” and held that “Lowrie

may have been acting within the scope of his authorily {0 induce
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the Parkside Church to firefexclude Gregg Roofing.” (CP 881-88)
Moreover, Judge Bennett recognized that MOE in fact “afforded
fLowrig] wide latitude ity determining the proper course fo follow in
assisting the church through the erisis . . . authorigling], ratifylingl,
or approviing] Mr. Lowrie's involvement with the firing of ServeFro
and Gregg Roofing.” (GF 808)

Moregver, MOE's offer of proof that s employee would
testily regarding “the facts of the fraud of My, Chill' {(RP 1572}
failed to provide sufficlent specificity to allow the Wial cowrt to
determine the relevance of Chill's criminal misconduct to a claim
against MOE based on the conduct of Lowrle, See Sturgeon v,
Celotex Corp., 52 Wi, App. BOY, 818, 782 P.2d 1156 (1988) {offer
of proof must be sufficient {o “advise [the trial court] of the specific
iestimony to be offered and the reasons supporling Hs
admissibiiity.”) The trial court could not make any determination of
refevance based on the conclusory and summary naturs of MOE's
offar of proof.

MOE stresses that Gregy Roofing's only objection to
gvidence was relevance {App. Br. 5), but the trisl court did not base
its ruling on any particudar ground. (CP 178) As a resull, this coun

may affirm on any ground supported by the record.  Fulfon v
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Stale, Depl of Soc. & Health Services,  Wn. App. 15 279
P.3d 500 (2012); State v. Swan, 114 Wn.2d 813, 658, 780 P.2d
810 (1980} (ofting Tegland, § Washinglon Praclice, Evidence § 10
at 32 (3% ed. 19898)), cert denied, 488 LS, 1048 {1981),

The tial court did not abuse its discration in excluding
avidence of Chill's criminal charge on the ground # was irrelevant,
Once MOE's claims against Chill were severed ~ an order which
MOE has not appesled ~ evidence of Chill's criminal acts were of
of his employment. ER 401,

The issue here was whether Lowrle acted within the scope
of his employment when he convinced the church to fire Gregg
Roofing, not what Chill did or did not do. The exhibits that MOE
sought to introduce do not specifically mention the Parkside Church
contract, {Exs. 11-12) Thus, whether Chill acted criminally in his
relationship with Lowre has no probative value to whether MOE
authorized Lowrie fo direct its insureds fo hire and fire roofing
contractors to perform work paid for by MOE.

Further, MOE's proffered evidence of Chill's crimingt
misconduct would have besn sxtremely prejudicial to Gregg

Roofing. The evidencs rules repeatedly recognize the unfairly
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prejudicial impact of evidence of criminal misconduct. See, a.g,
ER 404(b), ER 808 Washington courls frequently require
exchigion of criming! corduct as unfairly prejudicial.  State v,
Wilson, 144 Wn. App. 186, 177-78, 1929-32, 181 P.3d 887 (2008);
State v, Trickler, 106 Wn. App. 727, 733, 25 P.3d 445 {2001
Allowing 3 jury to consider that the federal government, after
investigating Chill's conduct, found probable cause that he sngaged
i a schems {o defraud MOE of millions of dollars would have
engenderad an unfair emotional bias in faver of MOE that far
outweighed any probative value on the issue whether Lowre acled
inn the scope of his employment by directing the church o terminate
Gregg Roofing. Salas v. Hi-Tech Erectors, 168 Wn 2d 884, 8§71,
17, 230 P.3d 583 (2010} ("When svidence is likely to stimulate an
emaotional response rather than a rational decision, a danger of
unfair prefudice exists. ™),

The criminal pleadings against Chill would have also been
hearsay because MOE offered them to establish the truth of the
facts contained in those pleadings. Chill's plea acknowledgment of
fraud was an admission admissible only against Chill, not against
MOE and its agent Lowrie. The only possible hearsay sxception,

the public records exception (RCW 5.44.040), could not apply here
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because the documents offered by MOE had not been certified by
the federal courl. See also Sfate v. James, 104 Wn. App. 25, 33,
16 P.3d 1041 (2000} {prosecutor's declaration did not meet public
records exception to hearsay but admission was harmless sron).
Because Chill's indictmant and plea agreement were offered for the

truth of the matter asserted ~ Chill's criminal misconduct ~ the trial

court did not abuse s discrefion in preventing the jury from

authority to recommend contractors to the church, had already
suffersd enough as a result of Chill's criminal scheme.
3. The Trial Court's Evidentiary Decision Did Not
Hamper MOE From Arguing Hs Theory, Rejected
By The Jury, That Lowrie Acted Outside The
Scope Of His Employment
The exclusion of evidence of Chill's criminal misconduct was
not reversible error because it did not prejudice MOE in asserting
its theory that Lowrle acted outside the scope of employment. “The
exclusion of evidence which 8 cumulative or has speculative
probative value is not reversible error.” Havens v. © & O Plastics,
Inc., 124 Wn.2d 158, 168-70, 876 P.2d 435 (1884). “The evidence
need not be identical fo thal which is admitiad, instead, hamless

srror, i error at all, resulls where evidence is excluded which is, in
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substance, the same as other evidence which is admifted.” 124
Wr.2d at 170, See also Miller v. Arctic Alaska Fisheries Corp.,
133 Wn2d 250, 282, 844 P.2d 1005 (1887); Hendrickson v. King
County, 101 Whn. App. 258, 268, 2 P.3d 1006 (2000); see generally
Dennis J. Bweeney, An Analysiz of Harmless Error in Washington:
A Principled Process, 31 Gonz. L. Rev. 277 (1888).

Both parties elicited testimony that Lowrie directed insureds
to hire TPR in exchange for kickbacks, (RP 543-44, 817-18, 1388,
1360, 1367, 1378, 1388, 1614) This evidence included the fact that
Chill was giving Lowrie "gifts and favers” in retum for MOE work.
{RF 543) Indeed, MOE was allowed to “introduce evidence that
Lowriall . . . was ‘willfully acting contrary 1o’ the best interests of
MOE. (App. Br. 45) (RP 1370 {"ls there any rule as to whether the
agent is supposed to be faking money for themselves? AL They
should never do that™), 1388 (Lowria's conduct vinlated company
policy) Likewise, the jury heard svidence concerning how “diiring
the process of adjudicating claims, Lowrie tortiously interfersd with
[Gregg Roofing's] contract for his own benefit™ {App. Br. 45) (RP
543-44, §17-18, 1386, 1370)

The criminal pleadings against Chill did not prevent MOE

from arguing that Lowrie acted to fulfill his own interests rather than
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those of his principal MOE, which clothed Lowrie with authority to
terminate Gragg Roofing.  The ftrial court did not abuse its
discration by excluding this evidence.

D, The Trial Court Did Not Abuse its Discretion In Allowing

Tiffany To Testify That He Was Upset By Termination Of
The Church Contract.

MOE  dramatically overstates the mport of Tiffany's
testimony regarding how he ell’ afler the church contract was
termiinated and cannot show that & wss prejudiced by the
admission of this lestimony. (App. Br. 4748} Tiffany answered
that the church flasco had a *very negative effect on our business
and we wers naturally very upset by 1.7 (RP 1821 see also RP
1620} Tifany did not provide any testimony regarding
hospitalization or treatment for emotional “harm.”  Tiffany simply
stated the obvicus ~ that the damage o his business’s repulation
upset him,

The irial coud's jury instructions which required Gregg
Roofing to prove as a necessary element of the torlious
interference claim "damages to Gregg Roofing.” refuls MOE's
assertion that the jury awarded damages for emotional ham {o
Tiffany. (CF 303) Likewise, the contract instruction provided no

direction {o the jury to award emotional distress damages. {(CGP
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304-08) Juries ars presumsd to follow instructions. A.C. ex rel
Cooper v. Beliingham Sch. Dist, 125 Wn. App. 511, 521-22, 105
P.3d 400 (2004). MOE can ssiablish no sbuse of discration or
reversible error here,

V. CONDITIONAL CROSS-APPEAL

Gragg Roofing assards the following assignments of error,
issuss and argument on cross-appesl conditionally, and asks that
the court address them only it if it remands for a new trial
A Assignmaents of Error On Conditional Cross-Appeal.

1. The trial court erred in refusing o sllow Gregg Roofing to
amend its complaint to stale a cause of action for negligent
supendsion. (CP 35-40; RP 23, 1846-48; CF 1840-44)

2. The trial court srred by not giving Gregg Roofing's
proposed instruction 20 (CP 172) authorizing damagss for injury fo
reputation on its intentional tortious interference with contract claim.
8. issues Related To Conditional Cross-Appesal,

1. Did the trial court err in refusing to allow Gregg Roofing
to amend #s complaint {o state a claim for negligent supervision
based on MOE's approval of Lowrie’s fraudulent adjustments and

MOE’s failure to venfy that Lowrig's reports were accurate or that
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the damages to the church warranted keeping the claim open for
two years?

2. Should the jury be instructed in the event of g remand
that Gregyg Roofing may recover damages for injury to reputation?
¢. Argument On Conditional Cross-Appeal.

1. The Trial Court Erred By Refusing To Allow Gregg

Roofing Te Amend Hs Complaint To State A Claim
For Negligent Supervision Against MOE,

Should this court remand for a new trial, it should direct the
triad court to allow Gregg Roofing to pursue a negligent supervision
claim against MOE. Prior to the court setting a trial date, Gregy
Roofing moved fov amend its answer to add a cross-tlaim for
nagligent supervision. {CPF 38, 1808-16} Gregg Roofing's
negligent supervision claim afleged that MOE falled to exercise due
care in supsrvising Lowrie’'s handling of the FParkside Church claim.
(CP 35-40) Judge Bennett denied the motion to amend on the
ground that the amended complaint "simply restates the wrongfyl
interference with contract claims which | have left in place” (CP
693, 1844}

To establish a claim of negligent supervision of an
employee, a plaintiff must prove that “(1) the employee presented a

risk of harm to others; (2} the employer knew, or in the exercise of

36



reasonabls care, should have known, that the employee presented
such a risk; and {3) the employer’s fallure to adequately supervise
the employes was the proximate cause of plaintiffs injury”
Steinbock v. Ferry County Pub. Ul Dist No. 1, 185 W, App.
479, 480, 122, 268 P.3d 278 (2011}, A negligent supsrvision claim
thus imposes lisbility against an employer even when the employee
acts putside the scope of his authority. Niece v. Elmview Group
Home, 131 Wn2d 38, 48, 828 P.2d 420 (1887). The claim is
typically reviewed as an allernate {o & claim o lability under the
theory of respondsat supertior. 131 Wn 2d at 48,

Under CR 15{a)}, leave to amend a pleading “shall be fresly
given when justice so reguires” “Leave to amend should be freely
given unless § would result in prejudice to the nonmoving party.”
Kirkham v, Smith, 108 Wn. App. 177, 181, 28 P.3d 10 (2001), A
motion for leave to amend is addressed to the discration of the trial
court, bt a frial court abuses that discretion by denying leave o
amend without proper justification such as undue delgy or prejudics
to the opposing pardy. Taglani v. Colwell, 10 Whn. App. 287, 233,
517 P.2d 207 {1873}

As Gregg Roofing established in its offer of proof, there was

substantial svidence that MOE and its supervisor Gloria Carlson
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made no effort to supsrvise Lowrle's exercise of the authority
granted him by MOE. MOE took no efforls to comply with s policy
requiring extra attention to "Claims of Special Interest” or its Anti-
Fraud plan requiring audits of #is employess on an “ongoing basis.”
(Exs, 120-22)"%  Carkon rubbsrstamped Lowrie's decision to
convince the pastor {o fire Gragy Roofing. (CP 1408} Carlson
simply took Lowrie at his word regarding Gregg Roofing’s actions
and the severity of the storm. {CP 1412-13) Nor did Carlson verify
that the church actually chose Chill's company as is contractor.
(CR 1420)

MOE continued its lack of supervision after Gregg Roofing's
termination. MOE ook no sleps to verify Lowrne’s reports that the
church had incurred millions in damages were accurale and never
suspected that this claim could have been inflated. {CF 38-38,
1408, 1412-13, 1423) Robed Klie, Mog's Claims Director, reviewed
the claim on several occasions and approved payments each time.
{OP 45; RP 1142} Pastor Elledgs called Klie to inform him of his
frustrations with MOE's contractor's fallure to repair the roof, but

Khie siill Tailed to take any aclion. (CP 48} No one at MOE

* pPortions of these exhibits were included in Gregg Roofing's offer
of proof. (CP 36-37)
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questioned why the roof repair claim stayed open for two years,
{CP 1385)

in the event of a remand, there would be no prejudice o
MOE in allowing Gregg Roofing to prove a negligent supervision
claim as an alternate to its claim for respondeat supsrior liability,
The jury heard substantial evidence that MOE should have known
that Lowrie was fraudulently handling claims and that it falled 1o
axercise reasonable care in supervising Lowrie,

The tort of negligent supervision provides an independsnt
basis for MOE's Hability f Lowrie was acting outside the scope of
his employment as MOE argued below and argues again on
appeal. Niecs, 131 Wn2d at 48, In the event of a remand, the jury
should consider the negligent supervision claim, along with the
vigarious lability claim against MOE,

2. The Trial Court Errad By Refusing To Give Gregg

Roofing's Instruction Encompassing A Broader
Range OF Recoverable Damages.

It the svent this court remands for a new trial on damages, it
should instruct the jwy that Gregg Roofing is entitled to recover
damages for injury to reputation, as Gregy Roofing proposed. {CP
172} Responden? raises this issue conditionally, in response to

MQOE's argument that the instructions given by the frigl court



gstablish the law of the case. {(App. Br. 28-34) Under RAP 2.4(8),
this court will, “at the instance of the respondent, review those acts
in the proceading below which if repeated on remand would
constitite error prejudicial to respondent” The juty should receive
proper instructions in the event of 8 remand regardisss whether
raspondent properly preserved etror regarding the instructions
given below.

A plaintiff may recover all damages proximately causad by
the defendants’ tordious interference, including harm o reputation.
B2d 873 (1888}, Reststement (Second} of Torts § 774A(13e)
{1879}, In the event this court remands for a new irial on damages,
the jury should be given proper guidance that i may award
damages for injury to reputation in connection with Gregg Roofing’s
fortious interference claim.

Vi. CONCLUSION

The trial cowrt did not err in affirming the jury's verdict and
denying MOE's motion Tor a8 new tial and remittitur.  Nor did the
trial court abuse s discretion in refusing evidence regarding the

criminal proceedings against Chill or in admilling festimony from
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Tiffany regarding how the termination of the contract impacted him.
This court should affirm

Should this court remand for a new trial, #t should reverse the
trial cowt's dismissal of Gregg Roofing's action for negligent
supeaivision and instruct the frial court to altow Gregg Roofing 1o
assert a negligent supervision claim and authorize recovery of
damages for reputational harm in s action for tortious interference.

Dated this 27% day of Angu&t, 2012,
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Tha undersigned declares under penalty of %e?;j‘ury, under Ség

DECLARATION OF SERVICE

the laws of the State of Washington, that the following isv ts%@m Hhy
correct:

That on August ;‘2?‘, 2012, 1 aranged for sewvice of the
foregoing Brief of Respondent, to the cowrt and to the parties to this

action as follows;

Qffice of Clerk Frvxd
Court of Appeals - Division i giizzi?sr
850 Broadway, Buite 300 f U8 Mail
Tacoma, WA §8402 T EMai
Brent Bescher i
Hackett Beschar & Harnt — &iﬁgﬁig@r
1801 Fifth Avenue, Suite 2200 7 1.8, Mail
Seattle, WA 88101-1851 T EMait
Witliam J. Lesdom ___ Facsimile
Jennifer Gannon Crisera _ Messenger
Bennatt, Bigelow & Lesdom P& | /* S Mail
1700 7th Avenue, Suite 1800 ; E-Mail
Seattle, WA 88101-13585 T ‘

DATED at Seatlle, Washington this 27th day of August,

2012,

Miz M. Ports aus L



